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Insurance law 
Editor: Professor Julie-Anne Tarr 
ACCOUNTABILITY 30 YEARS ON: INSURANCE CONTRACTS ACT 
REFORM  
BY JULIE-ANNE TARR 
Introduction 
The Insurance Contracts Act 1984 (Cth) since inception has effected major reform to the 
law in this field. One of Australia’s most frequently cited pieces of legislation, it has had a 
major impact upon the law and practice of insurance. Given the importance of insurance to 
domestic and commercial activity and its pivotal position as a mechanism to manage 
exposure to risk, it is not surprising that this legislation has been the subject of extensive 
analysis in the courts and in legal literature. Furthermore the Act has, arising out of a 2009 
review,1 been significantly amended by the Insurance Contracts Amendment Act 2013 
(Cth).  
 The principal amendments introduced are two-fold: the Insurance Contracts Act 
1984 (Cth) has been amended so that a failure to comply with the duty of good faith is now 
a breach of the Act; and disclosure and misrepresentation provisions under the Insurance 
Contracts Act 1984 (Cth) are amended and clarified. 
 In addition the Insurance Contracts Amendment Act 2013 (Cth): 
 increases the Australian Securities and Investments Commission (ASIC) powers in 
relation to breaches of utmost good faith; 
 facilitates more effective intervention in proceedings and the commencement of 
representative actions; 
 provides for electronic communication with insureds; 
 effects changes to allocation of subrogation proceeds; 
 revises remedies available to life insurers; and 
 amends provisions relating to third party beneficiaries. 
 Commencements of these legislative changes are staggered to allow the insurance 
industry and their insureds an opportunity to adjust accordingly. The legislative 
 
1 Cameron AM and Milne N, Insurance Contracts Act Review Panel; see Australian Government, Treasury, Review of the 
Insurance Contracts Act, icareview.treasury.gov.au/ 
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amendments with potentially the most significant market impact commence on 28 
December 2015. 
 This note provides an overview of these amendments and comments upon the 
potential impact of the changes introduced. 
<subdiv>Duty of good faith 
Implied into all contracts of insurance is a requirement that each party to the contract act 
with utmost good faith towards the other party in respect of matters arising under or in 
relation to the contract.2 This common law duty enshrined in the legislation was limited in 
its usefulness. As the Explanatory Note3 to the Insurance Contracts Amendment Bill 2013 
states: 
<blockquote> 
Under the current law, parties to a contract of insurance may enforce compliance with this implied duty of 
utmost good faith through private legal action. However this may present too great an expense for some 
parties and does not provide long term solutions to systemic breaches of utmost good faith committed 
over time. 
</blockquote> 
 To resolve these matters the Insurance Contracts Act is amended so that a breach 
of the duty of utmost good faith is a breach of the Act.4 This provision is further 
supplemented by express provision being made for ASIC to exercise its powers under the 
Corporations Law in relation to a failure to comply with the duty of good faith in the 
handling or settlement of a claim or potential claim under any insurance contract.5 These 
amendments mean that breaches of the duty of utmost good faith, and consequently of 
the Insurance Contracts Act, by an insurer may enable ASIC to seek various remedies under 
the Corporations Law against holders of Australian Financial Services Licences (AFSL) – such 
as variation, suspension or cancellation.6 Further ASIC may commence or continue 
 
2 Insurance Contracts Act 1984 (Cth), s 13. 
3 Insurance Contracts Amendment Bill 2013, Explanatory Memorandum, p 14. 
4 Insurance Contracts Amendment Act 2013 (Cth), Sch 1, Pt 1; Insurance Contracts Act 1984 (Cth), s 13 [addition of new 
subsections (2), (3) and (4)]. 
5 Insurance Contracts Amendment Act 2013 (Cth), Sch 1, Pt 1; Insurance Contracts Act 1984 (Cth), s 14A; See also Corporations 
Act 2001 (Cth), Ch 7. 
6 Insurance Contracts Amendment Bill 2013, Explanatory Memorandum, p 14 
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representative action on behalf of an insured or third party beneficiaries against an 
insurer.7 
 These amendments strengthen considerably the capacity for ASIC to take action 
where, for example, an insurer engages in a course of conduct in relation to the handling of 
claims that manifests an absence of good faith. ASIC has, for example, previously flagged 
claims handling procedures within the consumer credit insurance sector as it strives to 
improve sales practices in relation to consumer credit insurance. ASIC published a 
comprehensive research report8 in relation to consumer credit insurance experiences 
which revealed that many consumers were not aware that they had purchased consumer 
credit insurance or had been pressured and harassed by sales staff to do so. By making a 
breach of the duty of good faith a breach of the Act, the legislature has added a further 
avenue for ASIC to attack inappropriate conduct in areas like consumer credit insurance. 
<subdiv>Disclosure and misrepresentation 
Sections 21 and 21A of the Insurance Contracts Act 1984 (Cth) altered the common law test 
of materiality and what had had to be disclosed to insurers in the process of effecting a 
contract of insurance. The common law duty of disclosure was to disclose all material facts 
with the test of materiality in Australia being the so-called “prudent insurer” test as 
pronounced by Samuels J in Mayne Nickless Ltd v Pegler (1974) 1 NSWLR 228 at 239: 
<blockquote> 
It seems to me that the test of materiality is this: a fact is material if it would have reasonably affected the 
mind of a prudent insurer in determining whether he will accept the insurance, and if so, at what premium 
and on what conditions. The word “reasonable” is necessary to maintain control over the evidence of 
possibly absurd stringent insurance practice. 
</blockquote> 
 The Insurance Contracts Act 1984 (Cth) altered the focus of attention from the 
prudent insurer to the insured but again subjectivity is constrained by objective 
considerations. The insured must disclose every matter known to him or her which he or 
she knows to be relevant to the decision of the insurer in deciding whether or not to effect 
the policy of insurance and in addition must disclose matters which a reasonable person in 
 
7 Insurance Contracts Amendment Act 2013 (Cth), Sch 3 and Sch 6, Pt 5; Insurance Contracts Act 1984 (Cth), s 11F. 
8Australian Securities and Investments Commission (ASIC), Report 256: Consumer Credit Insurance: A Review of Sales 
Practices by Authorised Deposit Taking Institutions (released 19 October 2011). 
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the circumstances of the insured could be expected to know would be relevant to the 
insurer’s decision.9 There was, however, a concern that this mixed subjective/objective test 
needed further clarification and as a consequence the objective element in the test as 
outlined in s 21(1)(b) is further elucidated. In determining whether a reasonable person in 
the circumstances could be expected to know that a matter was relevant to the decision by 
the insurer, regard should be had to two non-exclusive factors: 
 the nature and extent of the insurance cover to be provided under the relevant 
contract of insurance; and; 
 the class of persons who would ordinarily be expected to apply for insurance cover 
of that kind. 
 This amendment does not take effect until 28 December 2015 and then only in 
relation to contracts renewed or entered into after that date, providing an extended 
transitional period for insurers and brokers to acclimate to this change. Why, however, is 
not so clear. This amendment does not change the law – at best it clarifies its operation. 
What a reasonable person in the circumstances could be expected to know would, with 
respect, always be colored by the type of cover and whether of a kind consummated with 
consumers or conglomerates. 
 Eligible contracts of insurance receive special attention. These contracts are those 
prescribed under the Insurance Contracts Regulations 1985 (Cth) being contracts 
commonly transacted with consumers such as motor vehicle, home contents and travel 
insurance. For an insurer to be able to rely upon non-compliance by an insured with his or 
her duty of disclosure, s 21A requires the insurer to ask the insured specific questions that 
are relevant to the insurer’s decision whether to accept the risk and, if so, on what terms. 
However, until the advent of the amending Act it was still permissible for the insurer to ask 
the insured a “catch all” question which required the insured to disclose exceptional 
circumstances. This in the view of the legislature 
<blockquote> 
tends to undermine the benefits for insureds of the framework for eligible contracts of insurance. Insurers 
should be in a position to decide what matters are material to their decision to provide eligible contracts 
of insurance and formulate their questions accordingly. In the event that an insurer is unable to foresee a 
 
9 Generally see Permanent Trustee Australia Ltd v FAI General Insurance Co Ltd (in liq) (2003) 12 ANZ Ins Cas 61-565 at 650. 
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matter that is relevant to their decision whether to accept the risk of a particular contract, then it is 




 Accordingly under the amendments introduced insurers are no longer able to ask 
insureds and intending insureds seeking eligible contracts of insurance “catch all” questions 
requiring disclosure of exceptional circumstances that a reasonable person could be 
expected to know would be relevant to an insurer’s decision to provide or not provide 
cover. Insurers may only ask specific questions relevant to their underwriting decision and 
are taken to have waived compliance with the duty of disclosure in relation to matters 
outside the frame of the specific questions.11 In order to ensure a smooth transition the 
legislature has provided for detailed transitional arrangements and again there is a 
generous timeframe before these amendments become operative.12 
 The Insurance Contracts Amendment Act 2013 (Cth) addresses also the notice 
requirement in s 22 of the Insurance Contracts Act 1984 (Cth) whereby an insurer must 
make pre-contract disclosure to an insured in writing of the general nature and effect of 
the duty of disclosure. This notice provision has been refined in various ways. Most 
materially in order to minimise the prospects of an insured’s non-compliance with his or 
her duty of disclosure where there is long time delay between submitting a proposal for 
cover and cover being issued, prospective insureds must be reminded that the duty of 
disclosure extends until the time the relevant policy is entered into. If there is a period of 
more than two months between the last disclosure and the commencement of the 
contract, an insurer must give an insured a reminder notice to “refresh” their disclosure.13 
Where an insurer fails to do this, the insurer in the absence of fraud by the insured is 
unable to deny cover.14  
<subdiv>Life insurance remedies 
 
10 Insurance Contracts Amendment Bill 2013, Explanatory Memorandum, p 24. 
11 Insurance Contracts Amendment Act 2013 (Cth), Sch 4, Pt 2; Insurance Contracts Act 1984 (Cth), s 21A. 
12 See the various transitional arrangements in the Insurance Contracts Amendment Act 2013 (Cth), Sch 4,  Pt s 1 and 2. 
13 Insurance Contracts Amendment Act 2013 (Cth), Sch 4, Pt 3; Insurance Contracts Act 1984 (Cth), s 22(3). 
14 Insurance Contracts Amendment Act 2013 (Cth), Sch 4, Pt 3; Insurance Contracts Act 1984 (Cth), s 22(5). 
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The Insurance Contracts Amendment Act 2013 (Cth)15 amends the way in which the 
Insurance Contracts Act deals with remedies for life insurers in cases of non-disclosure or 
misrepresentation by insureds prior to entry into the contract of life insurance. The 
Explanatory Memorandum to the Bill states that “the amendments … are designed to make 
the remedies more flexible and tailored than those that are currently available”.16 
 A problem that arises in relation to “bundled” contracts of life insurance (for 
example, different types of protection such as death, sickness, accident and/or Total and 
Permanent Disability (TPD) cover in one contract) is addressed. The Insurance Contracts Act 
1984 (Cth) as originally promulgated creates remedies of avoidance or variation applicable 
to a contact as a whole. This was perceived to be unduly restrictive to the insurer and 
potentially of significant disadvantage to the insured. The example given in the Explanatory 
Memorandum is instructive: 
<blockquote> 
For example, an applicant may present with a family medical history of a condition that is well recognized 
as a risk factor in the development of a debilitating disease, but a disease that is unlikely to result in 
premature death. In these circumstances, the insurer is likely to accept a death cover component without 
a loading or exclusion, but the income protection cover would be offered with a modification to the policy 





 Accordingly a non-disclosure that affects one aspect of the cover may not be 
relevant to the other, but a non-disclosure of family history in this situation would lead 
potentially to the avoidance of the policy as a whole. This problem is addressed in the 
amending legislation by providing that if a contract of life insurance contains two or more 
groups of provisions, the remedies for non-disclosure or misrepresentation apply to each 
group of provisions, as if the groups of provisions were a separate contract of life 
insurance18. In addition, where a contract of life insurance provides cover in relation to two 
or more life insureds, the insurance cover provided in relation to each life insured is taken 
 
15 Insurance Contracts Amendment Act 2013 (Cth), Sch 4, Pt 4; Insurance Contracts Act 1984 (Cth), s 31A. 
16 Insurance Contracts Amendment Bill 2013, Explanatory Memorandum, p 34. 
17 Insurance Contracts Amendment Bill 2013, Explanatory Memorandum, p 39 at 1.105. 
18 Insurance Contracts Amendment Act 2013 (Cth), Sch 5, Pt 1; Insurance Contracts Act 1984 (Cth), s 27A. 
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to be provided by separate contracts of life insurance.19 These provisions create more 
flexibility for the insurer as to how it will address a non-disclosure in relation to different 
insurable events within a bundled life insurance policy, as well as capacity to distinguish 
between different life insureds under the same policy. 
 The amending Act further introduces a distinction between the remedies applying 
to different forms of life insurance cover. The remedies under s 29 of the Insurance 
Contracts Act 1984 (Cth) for non-disclosure and misrepresentation only apply to so-called 
“traditional” forms of life insurance cover (that is, life insurance contracts with a surrender 
value such as “whole of life” or endowment investment style policies or that provide cover 
in respect of death). Remedies for all other forms of life insurance contracts are changed to 
be akin to those available for general insurance policies. Section 29 is amended so that in 
the case of non-traditional life insurance contracts, if the failure to disclose was not 
fraudulent or the misrepresentation was not made fraudulently, the insurer is given three 
years after the contract was entered into to avoid the contract;20 however, if the insurer 
does not avoid the contract it can at any time vary the contract in such a way as to place 
the insurer in the position in which it would have been if the duty of disclosure had been 
complied with or the misrepresentation had not been made.21 
 Additional refinement is introduced as well in relation to misstatements of date of 
birth in a contract of life insurance. Section 30 of the Insurance Contracts Act 1984 (Cth) 
allows the insurer where age is overstated or understated to adjust the sum insured or to 
reduce the premium payable. To these options is added the ability of the insurer to change 
the expiration date to a date calculated on the basis of the correct date of birth, requiring 
neither the amount insured nor the premium to be to be modified22. 
 Cancellation of life insurance contracts is now provided for in relation to policies of 
life insurance – previously the Act dealt only with contracts of general insurance in this 
regard, leaving life insurance contracts to be dealt with at common law. Section 59A of the 
Insurance Contracts Act 1984 (Cth) now provides for cancellation if the insured makes a 
fraudulent claim under a contract; further, the insurer may cancel other contracts of life 
 
19 Insurance Contracts Amendment Act 2013 (Cth), Sch 5, Pt 1; Insurance Contracts Act 1984 (Cth), s 27A. 
20 As to how difficult it is for an insurer to establish non-disclosure and fraud (given the three-year time frame to rely upon 
innocent non-disclosure) see Graham v Colonial Mutual Life Assurance Society Ltd (No 2) [2014] FCA 717. 
21 Insurance Contracts Amendment Act 2013 (Cth), Sch 5, Pt 2; Insurance Contracts Act 1984 (Cth), s 29(6). 
22  Insurance Contracts Amendment Act 2013 (Cth), Sch 5, Pt 3; Insurance Contracts Act 1984 (Cth), s 30(3A). 
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insurance with that insured on the basis of a fraudulent claim under one contract on the 
basis that the relationship between the parties would be “soured to the point that the 
insurer no longer wants to cover the insured under any terms”.23 The court may in relation 
to any proceedings in relation to the claim or cancellation of other life insurance 
contract(s), disregard the cancellation and order the insurer to pay such amount as it 
considers just and equitable in the circumstances or order the reinstatement of the 
contract – where it would be harsh and unfair not to do so. In exercising this discretion 
there is a statutory admonition for the court to have regard to the need to deter fraudulent 
conduct.24 
 In reviewing these various amendments to the legislative framework in which life 
insurance contracts are transacted, this author is of the view that the changes are very 
balanced and that they enhance flexibility and proportionality in outcomes for insurer and 
insured alike. 
<subdiv>Third party beneficiaries 
The Insurance Contracts Act 1984 (Cth) only dealt with third party beneficiaries to a limited 
extent and the legislature concluded that it was necessary to address the uncertainty about 
aspects of the legal rights as between insurer, insured and third party.25 Accordingly it is 
provided that the duty of utmost good faith is extended so that is owed by insurers to third 
party beneficiaries and, further, that after the contract has been entered into that such 
duty is owed by third party beneficiaries to the insurer26.  
 The amending legislation clarifies also the position of third party beneficiaries in 
relation to the institution of a claim and what effect, if any, pre- or post contractual 
vitiating conduct by an insured might have upon such a claim. The Insurance Contracts 
Amendment Act 2013 (Cth) gives third party beneficiaries the same rights to information – 
for example, third party beneficiaries have the right to request that the insurer inform 
them in writing whether the insurer admits the policy applies to the claim, and if so, 
whether the insurer proposes to conduct on behalf of the insured, negotiations and any 
legal proceedings in respect of the claim. Further third party beneficiaries under a contract 
 
23 Insurance Contracts Amendment Bill 2013, Explanatory Memorandum, p 39. Insurance Contracts Amendment Act 2013 
(Cth), Sch 5, Pt 4; Insurance Contracts Act 1984 (Cth), s 59 A(1). 
24 Insurance Contracts Amendment Act 2013 (Cth), Sch 5, Pt 4; Insurance Contracts Act 1984 (Cth), s 59A(2) and s 59A(3). 
25 Insurance Contracts Amendment Bill 2013, Explanatory Memorandum, p 96. 
26 Insurance Contracts Amendment Act 2013 (Cth), Sch 1, Pt 1; Insurance Contracts Act 1984 (Cth), s 11(1). 
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of general insurance or certain life policies may institute a claim but as a corollary the 
insurer may raise the same defences against the third party beneficiary when defending a 
claim made by a third party beneficiary.27 Accordingly the insurer may raise defences 
relating to the conduct of the insured, including conduct entered into before the contract 
was entered into. Rights of direct recourse against the insurer by third party beneficiaries 
against the insurer where the insured has died or cannot be found are preserved.28 
<subdiv>Subrogation 
The Insurance Contracts Amendment Act 2013 (Cth)29 substitutes a new s 67 into the 
Insurance Contracts Act 1984 (Cth) in an endeavor to achieve a fairer outcome in relation 
to the division of proceeds in any subrogation recovery action; for example, where an 
insurer pays a motor vehicle insurance claim to an insured arising out of a motor vehicle 
collision and then, in the name of the insured, pursues an action against the person who 
caused the collision and recovers damages from that person. 
 The new s 67(2) of the Insurance Contracts Act 1984 (Cth) provides that the insurer 
in exercising the right of subrogation may retain for its benefit so much of the amount 
recovered as does not exceed the sum of (a) the amount paid by the insurer, and (b) the 
administrative and legal costs incurred in connection with the recovery. If the amount 
recovered exceeds this entitlement the insured is entitled to so much of the excess as does 
not exceed the insured’s overall loss. Conversely if the amount is recovered by the insured, 
the insured is entitled to be “made whole” and may retain a sum equal to his or her total 
loss plus administrative and legal costs. Any amount recovered beyond this quantum goes 
to the insurer but there is a cap – the insurer is entitled to so much of the excess as does 
not exceed the amount that it paid – any excess beyond that is retained by the insured.30 
Pro rata arrangements reflecting these principles apply where an amount is recovered 
jointly by insured and insurer.31 This regime in giving priority over the proceeds of any 
recovery action to ensure full indemnification for loss plus expenses incurred in achieving 
the recovery affords appropriate incentive to the party undertaking the risk. Nevertheless 
 
27 Insurance Contracts Amendment Act 2013 (Cth), Sch 6, Pts 1 and 2; Insurance Contracts Act 1984 (Cth), ss 41, 48, 48A, and 
48AA. 
28  Insurance Contracts Act 1984 (Cth), s 51. 
29 See Insurance Contracts Amendment Act 2013 (Cth), Sch 7. 
30 Insurance Contracts Act 1984 (Cth), s 67(3) 
31 Insurance Contracts Act 1984 (Cth), s 67(4) to s 67(7). 
Insurance law 
©  10 (2015) 43 ABLR 1 
it is still possible for the parties to change subrogation priorities or recoveries contractually 
– in the relevant contact of insurance or by agreement after the loss occurred.32 This 
subrogation regime applies to third party beneficiaries.33 
<subdiv>Electronic communications 
The Insurance Contracts Act 1984 (Cth) was until the advent of the Insurance Contracts 
Amendment Act 2013 (Cth) exempt from most of the operative parts of the Electronic 
Transactions Act 1999 (Cth), which provides that, in general, where a Commonwealth law 
requires a notice to be given in writing, then it may be given by electronic communication if 
certain conditions are met.34 In allowing communication by electronic means, various 
amendments are made to the Insurance Contracts Act 1984 (Cth) to render the Act 
compatible with provisions under the Electronic Transactions Act 1999 (Cth).35 In effect, the 
amendments allow insurers to deliver notices, other documents and information to 
insureds electronically and this may be done directly or indirectly – such as through an 
intermediary site such as the insurer’s internet banking site. 
<subdiv>Conclusions 
The legislative changes effected by the Insurance Contracts Amendment Act 2013 (Cth) are 
very balanced and will undoubtedly, when fully operative, deliver benefits to insurers and 
to insureds – and to third party beneficiaries. 
 Conferring greater powers upon ASIC in relation to the enforcement of good faith 
provisions in the Insurance Contracts Act will assist that body to address problems in areas 
such as claims handling. Conversely the refinements to disclosure and misrepresentation 
requirements should enable insurers and insureds to achieve more balanced outcomes in 
the provision of accurate and relevant information and in the application of remedies 
where appropriate. Measures introduced to address subrogation recoveries and to provide 
for electronic communications are equally sensible and desirable. 
 If there is one criticism of the legislation it would be that it does not address some 
matters that it could have tackled. A particular example would be s 54 of the Insurance 
 
32 Insurance Contracts Act 1984 (Cth), s 67(9). 
33 Insurance Contracts Act 1984 ( Cth), s 64. 
34 Insurance Contracts Amendment Bill 2013, Explanatory Memorandum, p 19. 
35 See Insurance Contracts Amendment Act 2013 (Cth), Sch 2; Insurance Contracts Act 1984 (Cth), ss 62(1), 70, 71, 72, 72A, 
and 77. 
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Contracts Act 1984 (Cth) that is frequently before the courts and is subject to a bewildering 
array of interpretations as to scope and application.36 In fairness, though, the application of 
this remedial provision that requires a delicate balancing act between the insured and the 
insurer and a weighing of causation and proportionality within their contractual framework 
is not likely to be resolved by any legislative magic wand – rather the progressive 
accumulation of precedent will give greater certainty of scope and application. 
 The Review Panel’s main conclusion in reviewing the Insurance Contracts Act was 
that the Act was generally working satisfactorily to the benefit of insureds and insurers but 
recommended the changes ushered in by the amending Act to finesse some issues that had 
emerged in the 30 years since the Act was enacted. The Act and its operation have been 
strengthened by these changes.  
 
Professor Julie-Anne Tarr 
 
 
36 The most recent  example is Highway Hauliers Pty Ltd v Matthew Maxwell [2014] HCA 33; see also Tarr J, “Controlling 
Insurance Contract Terms: Section 54 of the Insurance Contracts Act – Compliance, Recovery and Accountability” (2014) 42 
ABLR 317. 
